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HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Tuesday, the 05th day of November, 2019 

Title Suit No. 64 of 2014 

1. Shri Kashem Ali 

2. Smti. Fatema Khatun Bibi 

3. Legal heirs of Goijuddin Ahmed 

(a) Smti Aziran Bewa 

(b) Shri Sirajuddin Ahmed 

(c) Shri Moktar Ahmed 

(d) Shri Nasib Ahmed 

(e) Shri Nasiur Ahmed 

(f) Shri Runi Ahmed 

(g) Shri Golena Aktar Ahmed 

         ………….……Plaintiffs. 

 

        -Versus- 

 

1. Shri Abdul Wahab Mondal 

2. Shri Gul Sanowar Mondal 

3. Shri Abdul Barek Mondal 

4. Shri Mohiruddin Mondal 

5. Shri Kamrul Hoque Mondal 

6. The Sr. Sub-Registrar, Dhubri 

7. The Addl. Deputy Commissioner 

(Pattan Branch), Dhubri 

8. The State of Assam, Represented by 

Collector, Dhubri.  

   ....…………Defendants. 
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This suit/ case coming on for final hearing on 02.09.2019 in presence of  

Shri Atiqul Hoque and other.....……………………...…...…Advocate/Pleader for Plaintiffs. 

Shri Md. Mobinur Rahman & others.………….…..……Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

 

J U D G M E N T 

 

1. This is a suit for specific performance of agreement, eviction, khas possession 

and permanent injunction. 

Plaintiff’s Case 

2. The plaintiff’s case in brief is that, the defendant No. 1 namely Abdul Wahab 

Mondal executed the registered Agreement vide no.1504 dated 26-07-1995 

for sale of more or less 2(two) bighas of his land to the plaintiffs no.2 and 

Goijuddin Ahmed, predecessor of the plaintiffs no.3(a) to 3(g) for Rs.88,000/- 

against which he took Rs.83,000/- on various dates including Rs.20,000/- on 

the very date of execution of the agreement. The land under agreement is 

shown in Schedule A. Accordingly, the plaintiffs took possession over the said 

land on 29.06.1996 and constructed one R.C.C full wall A/T house with three 

rooms and 3 plain A/T housed with kitchen and cowshed, bathroom latrine 

etc. As the plaintiffs are the members of joint family, therefore they have 

mutually agreed to purchase the said land in the name of plaintiff no.1. 

Therefore, the plaintiff no.1 and the defendant no.1 filed joint petition for NOC 

for sale/purchase of 1B-3K-17L i.e. Schedule B land found in actual possession 

of the defendant no.1. The NOC was accordingly issued by the defendant no.7 

vide No.DRS-1/2014/55 dtd.07-01-2014. The plaintiff has stated that he has 

been approaching the defendant to accept the balance consideration of Rs. 

5,000/- and execute a registered sale deed. But defendant has refused to 

execute the same as he entered into agreement with the defendant no.2 to 5 

to sell the said land at higher price by obtaining NOC from the defendant no.7. 
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Thereafter, defendant no.1 with the aid of defendant no.2 encroached upon a 

part of Schedule B land measuring about 53’ X 12’ on 10.01.2014. The said 

encroached portion is shown in Schedule C. Hence, plaintiff has instituted the 

instant suit praying for specific performance of contact along with other reliefs. 

Written statement of Defendants No.1 

3. Defendant no.1 in his written statement has challenged the maintainability of 

the suit on the ground of lack of cause of action and jurisdiction; limitation, 

Estoppel, Waiver and Acquiescence; non-joinder of necessary party etc. 

Defendant no.1 has admitted that defendant executed registered agreement in 

favour of the plaintiff no.2 and the predecessor of the plaintiff no.3(a) to 3(g) 

in the year 1995 for sale of 2 (two) Bighas of land at Rs.88,000/-, out of which 

only Rs.20,000/- was paid as an advance. But it is denied that they paid another 

Rs.63,000/- on deferent dates. Defendant no.1 alleges that plaintiffs did not 

take any steps for obtaining sale permission and to survey the land and did not 

pay the balance consideration amount to fulfil the terms of agreement. As such 

agreement became ineffective, invalid and time barred and agreement is not 

binding upon the defendants. The plaintiffs neither possessed the Schedule A 

land nor they constructed any houses therein as alleged. It is further stated by 

the defendant that plaintiff no.2 and the predecessor of plaintiff no.3(a) to (g) 

expressed their incapability to purchase the schedule A land, therefore plaintiff 

no.2 purchased land measuring 0B-1K-11L covered by Medi patta no.384 (sic. 

349), dag no.679 vide registered Sale deed no. 1138 dated 20.05.1997 of 

Dhubri Sub-Registrar Office and took delivery of possession. The said 0B-1K-

11L land is a part of Sale Deed No. 1504. In the same year i.e. 1997, Defendant 

no.1 sold land measuring 2½ kali (about 16 lessa) covered by dag no.655, 

patta no.172/182 to defendant no.2 and after receiving the consideration 

money Defendant no.1 delivered possession of 2½ kali (about 16 lessa) land. 

Since then the defendant no.2 has been possessing said part of the land by 

constructing R.C.C. houses in a part. Defendant no.1 has also averred that 

plaintiff no.1 took his signature in blank sale permission petition on behalf of 

his wife. So, the defendant no.2 filed written objection before the defendant 
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no.7 against the fraudulent N.O.C obtained by the plaintiff no.1 and the 

defendant no.7 rightly withheld the said sale permission. Hence, defendant 

no.1 has prayed for dismissal of the suit.     

Written statement of Defendants No.2 to 5. 

4. Defendant no.2-5 have submitted their joint written statement wherein they 

have challenged the maintainability of the suit on the ground of limitation; 

Estoppel, Waiver and Acquiescence; non- joinder of necessary party; lack of 

jurisdiction etc. The answering defendants have denied the right, title, interest 

and possession over the suit land. It is further submitted that defendant no.1 

delivered the possession of 2½ kali (about 16 lessa) land covered by dag 

no.655, patta no.172/182 in favour of defendant no.2 in the year 1997 and 

since then the defendant no.2 has been possessing said part of the land by 

constructing R.C.C houses in a part. So, the defendant no.2 filed written 

objection before the defendant no.7 against the fraudulent N.O.C got by the 

plaintiff no.1 and the defendant no.7 rightly withheld the said sale permission. 

The defendant no.2 has been possessing his own land, so the question of 

encroachment does not arise. Moreover, the rest part of the suit land is under 

possession of the defendant no.1. Hence, the said defendants have prayed for 

dismissal of the suit, 

Issues 

5. Upon the pleadings of the parties, the following issues were framed in this suit: 

(i) Whether the suit is maintainable? 

(ii) Is there any cause of action for the suit? 

(iii) Whether the suit is bad for non-joinder of Naimuddin Ali, Foyezuddin 

Sarkar and State of Assam as necessary parties? 

(iv) Whether the defendant no.1 had executed a registered agreement 

no.1504/95 envelope the plaintiff no.2 and the predecessor of the 

plaintiff number 3(a) to 3(g) for sale of schedule A land? 

(v) Whether the defendant no.1 took the consideration amount of 

Rs.83,000/- for the sale of the schedule A land? 
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(vi) Whether the plaintiff is ready and willing to perform his part of contract? 

(vii) Whether the plaintiff is entitled to get a decree for execution of sale deed 

with respect to the schedule B land? 

(viii) Whether the defendant no.2 has encroached of the schedule C land of 

the plaintiff? 

(ix) Whether the plaintiff is entitled to get recovery of khas possession of a 

Schedule ‘C’ land? 

(x) Whether the plaintiff is entitled to get decree as prayed for? 

(xi) To what reliefs(s), the plaintiff is entitled to? 

Peremptory Hearing 

6. At the time of peremptory hearing plaintiff side adduced the evidence of five 

(5) witnesses viz. Smti. Fatima Khatun Bibi as PW-1, Shri Kashem Ali as PW-2, 

Shri Kepatullah Sk as PW-3, Shri A.S.M. Wahedur Reza Mollah as PW-4, Shri 

Dulal Ch. Das as PW-5/Official Witness and also exhibited few documents.  

7. The defendant side adduced the evidence of Shri Abdul Wahab Mondal as DW-

1 and also adduced some documents.  

8. I have gone through the entire case record and the evidence adduced at the 

time of trial. I have heard the arguments advanced by learned counsel for the 

Plaintiffs and Defendants. Now let me examine the evidence and other materials 

available on the case records to decide the case at hand. 

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether the suit is maintainable? 

9. The Defendants in their written statement has stated that suit is not 

maintainable in law and its present manner but no evidence in this regard has 

specifically been led by the defendants. On the point of limitation it is seen that 

the instant suit has been filed by the plaintiffs for Declaration of Title and 

Specific Performance of Contract. Therefore, this suit is governed by Article 54 

of the Indian Limitation Act, 1963. The period of limitation is 3 years which 

begins to run from the date fixed for the performance, or, if no such date is 

fixed, when the plaintiff has notice that performance is refused. On perusal of 
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Exhibit-1 which is Agreement for sale, it transpires that no date for specific 

performance has been specified. Therefore, the period of limitation shall run 

from the time when plaintiff had notice that performance is refused. Here PWs 

have deposed in their examination-in-chief on affidavit that since 08.01.2014 

defendants were approached to get the sale deed executed but in vain and the 

present suit was instituted on 10.02.2014. Thus it seen that the suit has been 

filed within the period of limitation. On the basis of the above discussion, I am 

of the opinion that the suit is maintainable, 

According issue no.(i) is decided in affirmative and in favour of the plaintiffs.  

Issue No. (ii): Is there any cause of action for the suit? 

10. A cause of action is bundle of facts affirmed by one party and denied by the 

other. Plaintiff side has alleged that defendant agreed to sell the Schedule A 

land and accordingly they have applied for an NOC for sale/purchase of 1B-3K-

17L i.e. Schedule B land. But defendants have refused to execute the sale deed 

as per the terms of NOC. Per-contra the defendants have stated that plaintiff 

no.2 and the predecessor of plaintiff no.3(a) to (g) expressed their incapability 

to purchase the schedule A land. It is further averred by the defendants that 

plaintiff no.1 took the signature of defendant no.1 in blank sale permission 

petition on behalf of his wife. So, the defendant no.2 filed written objection 

before the defendant no.7 against the fraudulent N.O.C obtained by the plaintiff 

no.1 and the defendant no.7 rightly withheld the said sale permission. Plaintiffs 

have instituted the suit praying for specific performance of contact. Thus, the 

refusal by defendant no.1 to execute the sale deed in terms of the sale 

permission obtained from defendant no.7 has, in my opinion given rise to cause 

of action. Hence, there plaintiffs have cause of action to institute the suit.  

Accordingly, issue no.(ii) is decided in affirmative and in favour of the plaintiffs.  
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Issue No. (iii): Whether the suit is bad for non-joinder of Naimuddin 

Ali, Foyezuddin Sarkar and State of Assam as necessary parties? 

11. The defendants have stated that the suit is bad for non-joinder of Naimuddin 

Ali, Foyezuddin Sarkar and State of Assam as party to the suit. Naimuddin Ali 

and Foyzuddin Sarkar are the legal heirs of deceased pattadar of the suit land. 

But plaintiffs have no claim against Naimuddin Ali and Foyzuddin Sarkar. Even 

plaintiffs have no claim against State of Assam. The suit can be very well 

decided in the absence of such parties. Hence, I am of the opinion that the suit 

is not bad for non-joinder of Naimuddin Ali, Foyezuddin Sarkar and State of 

Assam. 

Accordingly issue no. (iii) is decided in negative and in favour of the plaintiffs.  

Issue No. (iv): Whether the defendant no.1 had executed a registered 

agreement no.1504/95 the plaintiff no.2 and the predecessor of the 

plaintiff number 3(a) to 3(g) for sale of schedule A land? 

12. PW-1 has submitted the photocopy of registered agreement no.1504/95 

(Proves-in-Original) which has been marked as Exhibit-1. PWs have deposed in 

their examination-in-chief on affidavit that defendant no.1 executed registered 

agreement no.1504/95 dated 26.07.1995 for sale of more or less 2 (two) bighas 

of land in consideration of Rs. 88,000/- (Rupees Eighty Eight Thousand). The 

defendant no.1 has admitted the said fact in his written statement as well in 

his examination-in-chief on affidavit. 

Hence, issue no. (iv) is decided in affirmative and in favour of the plaintiffs.  

Issue No. (v): Whether the defendant no.1 took the consideration 

amount of Rs.83,000/- for the sale of the schedule A land? 

13. All the PWs have deposed that defendant no.1 took the amount of Rs. 83,000/- 

out of total consideration of Rs. 88,000/- on various dates including Rs. 

20,000/- which defendant no.1 took on the very date of execution of the 

agreement. But DW-1 has deposed that plaintiffs took no steps to obtain sale 

permission and paid no money showing their inability to purchase the Schedule 

A land. 
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14. Defendant no.1 has admitted in his written statement that he took Rs.20,000/- 

on the date of execution of agreement no.1504/95 i.e. dated 26.07.1995. On 

perusal of Exhibit-1 it transpires vide Rs.5/- stamp paper issue no. 7216 dated 

02.05.1996, which is the money acknowledgment instrument, it is stated that 

on 26.07.1995 a sum of Rs. 20,000/- was received and a further sum of Rs. 

20,000/- was being received on dated 02.05.1996 in presence of Kefatullah Sk., 

Hussain Ali and Kashem Ali. (Total amount till such date was Rs. 40,000/-). It 

further transpires from Exhibit-1 vide Re.1/- stamp paper issue no. 19926 dated 

26.09.1996, which is also money acknowledgment instrument, it is stated that 

on 26.09.1996 a sum of Rs. 10,000/- was received in presence of Kefatullah 

Sk. and Jahunur Alam. (Total amount till such date was Rs. 50,000/-.) It is 

further mentioned therein that on dated 04.03.2005 a sum of Rs. 10,000/- was 

received in presence Goiz Uddin Ahmed, Kashem Ali and Wahedur Reza Mollah. 

15. During arguments, the Learned Counsel for the Defendant has submitted that 

money receipts or money acknowledgment instrument does not give a clear 

picture of the dates when money have been received by Defendant no.1. He 

has pointed out that in Exhibit-1 vide Re.1/- Stamp paper, the dates of previous 

payments are left blank. It is mentioned in the description that a sum of Rs. 

10,000/- was received on 26.09.1996 but the date below is mentioned as 

25.09.1996 and PW-3(Kefatulla Sk) has mentioned the date as 26.03.1996 

against his signature.  

16. Even it could be seen from the evidence of PW-1 wherein she has deposed 

during the cross-examination that contents in Stamp paper of Re.1/- vide 

exhibit-1 was drafted on 26.09.1996 but in the description the date is 

mentioned at 25.09.1996. She has denied that she or her husband has not paid 

any money to defendant no.1. 

17. I have given my thoughtful consideration upon the facts at hand and I have 

carefully perused the case record. It is seen from the evidence of DW-1 

whereby he has deposed during his examination-in-chief on affidavit that he 

has affixed first four signatures in Exhibit-1 i.e. Agreement no. 1504 but he has 

not affixed his signatures in either of Re.1/- and Rs. 5/- Stamp Paper forming 
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a part of Exhibit-1. On carefully comparing the signatures of defendant no.1 in 

Exhibit-1, I find that the signatures appear to be similar but  the spelling of 

“Wahab” appearing in Agreement no. 1504 is different from that of Re.1/- and 

Rs. 5/- Stamp Paper. I have also compared the signature of defendant no.1 

affixed in his written statement, examination-in-chief on affidavit and Exhibit-B 

with that of the signature affixed in Re.1/- and Rs. 5/- Stamp Paper of Exhibit-

1 and all the signatures therein appear to be alike. In other words the middle 

name of defendant no.1 i.e. “Wahab” is similar in Re.1/- and Rs. 5/- Stamp 

Paper of Exhibit-1 and written statement, examination-in-chief on affidavit and 

Exhibit-B. Therefore the submission that the signature of Abdul Wahab in 

money receipt Exbt-1 series is not similar to signature of Abdul Wahab in Exbt.-

1 is not tenable. Thus, I opine that the signature affixed in Exhibit-1 are the 

signatures of Abdul Wahab. 

18. Now it transpires from the above discussion that the plaintiff has paid Rs. 

20,000/- on dated 26-07-1995, Rs. 20,000/- on dated 02.05.1996, Rs. 10,000/- 

on dated 26.09.1996 and Rs. 10,000/- on dated 04.03.2005. Thus the total 

amount which has been paid by plaintiff to Abdul Wahab Mondol amounts to 

Rs. 60,000/- and not Rs. 83,000/-. 

Accordingly, issue no. (v) is decided in negative. 

Issue No. (vi): Whether the plaintiff is ready and willing to perform 

his part of contract? 

19. The very purpose why the plaintiffs instituted the suit is to get the sale deed 

with respect of Schedule B land executed in their favour and they are willing to 

pay the balance consideration amount which accordingly to the plaintiffs is Rs. 

5,000/-.  

20. Per contra the defendants have alleged that after the agreement for sale was 

executed, the defendants expressed their inability to pay the consideration 

amount and as such the sale permission was withheld by the Additional Deputy 

Commissioner, Dhubri.  



Page 10 of 16 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 1, Dhubri 

21. But, it has been established in issue no. (v) that defendant no.1 has been 

receiving the amount of consideration being paid in parts by the plaintiffs in 

connection with Exhibit-1 i.e. Agreement for Sale vide no. 1504 dated 

26.07.1995. Thus, the conduct of the plaintiffs show that they are ready and 

willing to perform their part of contract.  

Accordingly, Issue No. (vi) is decided in affirmative and in favour of the 

plaintiffs.  

Issue No. (vii):Whether the plaintiff is entitled to get a decree for 

execution of sale deed with respect to the schedule B land? 

22. The basic plea defendants that after plaintiffs have expressed their inability to 

pay the consideration amount which was fixed vide Exhibit-1 therefore 

defendant no.1 sold a part of Schedule A land measuring 16 Lecha in favour of 

defendant no.2 on dated 16.04.1997 (date as mentioned in Exhibit-B). 

Subsequently on dated 20.05.1997 defendant no.1 sold a part of Schedule A 

land measuring 1 Katha 11 Lecha in favour of Plaintiff No.2. As such the Exhibit-

1 (Registered Agreement for Sale No. 1504/1995) which was previously 

executed has been invalidated as a new contact has come into being. 

Defendants also plead that defendant no.2 filed an objection before Defendant 

no.7 against NOC vide Exhibit-2 and defendant no.7 withheld the same. 

23. In this regard section 62 of the Indian Contact Act provides that “If the parties 

to a contract agree to substitute a new contract for it, or to rescind or alter it, 

the original contract need not be performed.” But there is nothing on record to 

show that parties have arrived at an agreement to substitute the old agreement 

vide Exhibit-1 with a new contract vide Exhibit-A.  

24. Further the defendants have failed to adduce any evidence to prove that Sale 

permission or NOC vide Exhibit-2 has been withheld by defendant no.7 or it 

was fraudulently obtained behind the back of defendant no.1. DW-1 has merely 

asserted that fraud has been practised in obtaining Exhibit-2 but he has not 

adduced any cogent evidence to prove the same.  
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25. The factum of Exhibit-1 has not been denied by DW-1 which shows that there 

existed an agreement for sale of Schedule A land measuring two bigha between 

Goijuddin Ahmed & plaintiff no. 2 and Defendant no.1. Subsequently plaintiff 

no.2 purchased land measuring 1 katha 11 Lecha out of Schedule A land from 

defendant no.1. In Exhibit-1, plaintiff no.2 namely Fatema Bibi was one of the 

intended purchaser while the name of plaintiff no. 2 is not mentioned therein.  

But Plaintiff No.2 deposed her evidence as PW-1 wherein she has deposed in 

her examination-in-chief on affidavit that she has mutually agreed with plaintiff 

no.1 to purchase the Schedule A land in the name of plaintiff no.1. Accordingly, 

plaintiff no.1 being the husband of plaintiff no.2, has obtained Sale permission 

vide Exhibit-2 with respect to the remaining land measuring 1 Bigha 3 Katha 

17 Lecha out of Schedule A. During the cross-examination of PW-1, defendant 

side has cross-examined her on the point of existence of any written agreement 

between plaintiff no.1 (Kashem Ali) and Defendant No.1(Abdul Wahab Mondol) 

wherein PW-1 has deposed that there was a verbal agreement and no written 

agreement was made. The evidence of other PWs corroborates with that of 

PW-1. In this regard Proviso (2) of Section 92 of The Indian Evidence Act, 1872 

provides that the existence of any separate oral agreement as to any matter 

on which a document is silent, and which is not inconsistent with its terms may 

be proved. In consideration whether or not this proviso applies, the Court shall 

have regard to the degree of formality of the document. On perusal of the 

Exhibit-2, I do not find that same to be inconsistent with Exhibit-1 on the 

ground that exhibit-1 was executed with respect to land measuring 2 Bighas. 

Thereafter, plaintiff no.2 purchased land measuring 1 katha 11 Lecha out of 

Schedule A land from defendant no.1 vide Exhibit-A. Subsequently the Exhibit-

2 was obtained with respect to the remaining land (Schedule B) which is a part 

of Schedule A land. 

26. As it has been established in the forgoing issues that defendant no.1 has 

received a part of consideration amount (Rs. 60,000/-) and plaintiffs are willing 

to perform their part of contact. Further defendants could neither prove that 

Exhibit-1 is invalid nor that Exhibit-2 has been withheld or fraudulently 
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obtained. Therefore, I am of the opinion that plaintiffs are entitled to get a 

decree for execution of sale deed with respect to the schedule B land. 

Accordingly, Issue No. (vii) is decided in affirmative and in favour of the 

plaintiffs.  

Issue No. (viii):Whether the defendant no.2 has encroached of the 

Schedule C land of the plaintiff? 

27. PWs have deposed that defendant no.2 has encroached upon Schedule C land 

covered by Dag No. 655 with the aid of defendant no.1 and constructed 

residential house therein. DW-1 on the other hand has deposed that he has 

sold land measuring 16 Lecha covered by Dag No. 655 to defendant no.2 and 

submitted agreement of the same which has been marked as Exhibit-B. 

28. On perusal of Exhibit-B, it transpires that defendant no.1 has transferred an 

immovable property, but the same has not been made by a registered 

instrument. Exhibit-B does not meet the criteria prescribed under section 54 of 

Transfer of Property Act and Section 17 of the Indian Registration Act. 

Therefore, the transfer of said 16 Lecha of land by defendant no.1 in favour of 

defendant no.2 is not a valid transfer and not recognised in the eyes of law. As 

such defendant no.2 has acquired no right, title and interest over the with 

respect to the said 16 lecha of land and I am of the opinion that defendant no.1 

is possessing the said 16 Lecha of land covered by Dag No. 655 without any 

valid right, title and interest.  

29. However, the mere fact that defendant no.2 does not have any right, title and 

interest over the said 16 lecha covered by dag No. 655 of land does not ipso 

facto create right, title and interest of the plaintiffs over the said land. 

Moreover, a careful perusal of Exhibit-2 shows that Sale Permission of 

defendant no.1’s land was obtained with respect to land covered by Patta No. 

49(Old) 182(New) under Dag No. 742 (Old) 676 (old) 807(New) 655 (New). 

The mere fact that a land sale permission was obtain with respect to land 

covered by Dag No. 655 etc., does not confer any rights upon the plaintiffs over 

the said land.  
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30. The question of encroachment by defendant no.2 shall arise only when it is 

proved that plaintiffs have acquired right, title and interest over the land 

covered by Dag No. 655 or Schedule C land. On the basis of the above 

discussion, I find that as title over Schedule C land has not yet been lawfully 

vested upon the plaintiffs, therefore it cannot be said that defendant no. 2 has 

encroached the Schedule C land of the plaintiffs. But it is worth here to mention 

that defendant no.2 is possessing over the 16 Lecha of land covered by Dag 

No. 655 without valid right, title and interest.  

Accordingly, Issue No. (viii) is answered in negative. 

Issue No. (ix):Whether the plaintiff is entitled to get recovery of khas 

possession of a Schedule ‘C’ land? 

31. It has been discussed in Issue No. (viii) that title over Schedule C land has not 

yet been lawfully vested upon the plaintiffs as the sale transaction with respect 

to Schedule B land has not yet been completed. Unless the sale transaction is 

completed by paying the balance consideration amount to defendant no.1, the 

plaintiffs cannot claim recovery of possession of the Schedule C land. However, 

it is made clear that after the sale deed with respect to Schedule B land is 

executed, the plaintiffs shall be entitled to recover the Khas possession of 

Schedule C land by evicting any trespasser in the said land. Thus, on the basis 

of the above discussion, I am of the opinion that plaintiffs are entitled to recover 

the khas possession of Schedule C land subject to the execution of Sale Deed 

with respect to Schedule B land.  

Accordingly, Issue no. (ix) is decided in affirmative. 

Issue No. (x):Whether the plaintiff is  entitled to get decree as prayed 

for? 

Issue No. (xi):To what reliefs(s), the plaintiff is entitled to? 

32. For the sake of brevity I shall be discussing Issue no. (x) and (xi) together for 

the sake of brevity. In view of the discussions and decisions arrived at the 

foregoing issues, I find that plaintiffs could successfully prove that defendant 

no.1 is bound to execute a registered sale deed with respect to Schedule B land 
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and they are also entitled to delivery of possession of the entire Schedule B 

land including Schedule C land by evicting any trespassers. Therefore, I am of 

the opinion that plaintiffs are entitled to get the following decree as prayed for: 

i. That the plaintiffs are entitled to a decree for specific performance of 

agreement for sale dated 26.07.1995 vis-à-vis NOC No. DRS. 1/2014/55 

dated 07.01.2014 and Defendant no.1 is liable to execute a sale deed 

with respect to Schedule B land in favour of plaintiff no.1 on receipt of 

the balance consideration of Rs. 28,000/- (Rupees Twenty Eight 

Thousand) on any day within next 60 days. 

ii. In the event of failure of the defendant no.1 to execute registered sale 

deed in favour of the plaintiff within the aforesaid period of sixty days, 

the same (sale deed) will be executed and registered by the Court in 

favour of the plaintiff on behalf of the defendant no.1, on deposit of 

balance consideration amount of Rs. 28,000/- by the plaintiff in Court, 

within next 30 days, as per provision of Rule 34 of Order 21 CPC. 

iii. The plaintiff is also entitled to a decree for permanent injunction by 

restraining: 

a)  Defendant no.1 from transferring the Schedule C land to 

defendant no. 2-5; 

b) Defendant no.7 from issuing any No Objection Certificate in 

favour of any person other than the plaintiffs with respect to 

Schedule B land; 

iv. After the sale deed with respect to Schedule B land is executed, the 

plaintiffs shall be entitled to Khas possession over the entire Schedule B 

land including Schedule C land. 

ORDER 

33. On the basis of the foregoing discussions, and decision arrived in the foregoing 

issues, I am of the opinion that plaintiffs are entitled to the following decree: 

i. That the plaintiffs are entitled to a decree for specific performance of 

agreement for sale dated 26.07.1995 vis-à-vis NOC No. DRS. 1/2014/55 
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dated 07.01.2014 and Defendant no.1 is liable to execute a sale deed 

with respect to Schedule B land in favour of plaintiff no.1 on receipt of 

the balance consideration of Rs. 28,000/- (Rupees Twenty Eight 

Thousand) on any day within next 60 days. 

ii. In the event of failure of the defendant no.1 to execute registered sale 

deed in favour of the plaintiff within the aforesaid period of sixty days, 

the same (sale deed) will be executed and registered by the Court in 

favour of the plaintiff on behalf of the defendant no.1, on deposit of 

balance consideration amount of Rs. 28,000/- by the plaintiff in Court, 

within next 30 days, as per provision of Rule 34 of Order 21 CPC. 

iii. The plaintiff is also entitled to a decree for permanent injunction by 

restraining: 

a)  Defendant no.1 from transferring the Schedule C land to 

defendant no. 2-5; 

b) Defendant no.7 from issuing any No Objection Certificate in 

favour of any person other than the plaintiffs with respect to 

Schedule B land; 

iv. After the sale deed with respect to Schedule B land is executed, the 

plaintiffs shall be entitled to Khas possession over the entire Schedule B 

land including Schedule C land. 

34. Prepare the decree accordingly within 15 (fifteen) days.  

35. Given under my hand and seal on this 05th day of November, 2019 at 

Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
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A P P E N D I X 

Plaintiff’s witness 

1. PW-1 : Fatema Khatun Bibi 

2. PW-2 : Kasem Ali 

3. PW-3 : Kepatullah Sk 

4. PW-4 : A.S.M. Wahedur Reza Mollah 

5. PW-5: Dulal Ch. Das (Official Witness) 

Plaintiff’s Exhibits 

1. Exhibit-1: Sale Agreement No. 1504 (P.I.O) 

2. Exhibit-2: Permission for Land Sale-Purchase (P.I.O) 

Court's witness 

NIL 

Court's Exhibits 

 NIL 

Defendant’s witness 

1. DW-1 : Abdul Wahab Mondal 

Defendant’s Exhibits 

1. Exhibit A : Certified copy of Sale Deed No.1138 of 1997 

2. Exhibit B : Sale agreement. 

3. Exhibit C : Jamabandi of land covered patta no.182 dag no.655 

4. Exhibit D : Map 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
 


